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INTRODUCTION
On January 13, 2020, the Operative Plasterers and Cement Masons Local
U nion 222 (the "Union") and the Hydro Projects Management Association (the "HPMA")
and their respective counsel met with the mediator and attempted to come to an
agreement resolving the dispute more fully described below. Notwithstanding their best
efforts to come to a resolution of the dispute with the assistance of the mediator, the Union
and the HPMA were unable to do so.
Accordingly, pursuant to Article 31 of the Burntwood Nelson Agreement(the
"BNA"), the mediator is rendering this Award as a final and binding determination of the
dispute.
The Union and the HPMA are parties to the BNA, which has governed and
continues to govern working conditions at the Manitoba Hydro Keeyask Power
Generating Station (the "Keeyask Project"). The BNA has also governed the working
conditions at a number of earlier Manitoba Hydro projects.
The HPMA is an employer organization which represents an association of,
and is the bargaining agent for a number of construction contractors and other employers
who, from time to time perform work at or in connection with the Keeyask Project and
other Manitoba Hydro projects.
The Allied Hydro Council (the "AHC") represents an association of, and is
the bargaining agent for a number of unions, whose members from time to time are
employed at or in association with the Keeyask Project and other Manitoba Hydro
projects.
The Union is a member of the AHC, and is accorded all of the rights and
obligations associated with the BNA, through that membership.
The dispute relates to the meaning and interpretation of certain provisions
contained in an Appendix to the BNA applying to the Union, relating to adjustments of

-2wage rates and other benefits by referring to certain "Reference Classifications". The
dispute specifically relates to a determination of the effective date of certain wage rate
adjustments.
THE BNA AND APPENDIX SA
The BNA is effectively comprised of two parts, being:
(i)

The main body of the agreement, the provisions of which are applicable to
all of the unions and contractors working on the Keeyask Project and certain
other Manitoba Hydro Projects; and

(ii)

A number of appendices, which contain provisions which are applicable to
members of any particular union and the contractors employing those
members.
Appendix SA is the appendix which applies to the Cement Masons Union

members and the contractor or contractors employing those members.
The provisions of Appendix SA which are potentially relevant to a
determination of this disputes are set forth below:
"8.

Escalation and Reference
8.1.1

General Approach
Subject to and in accordance with the conditions set
out below, and subject to any adjustments arising
from the application of Section 8.2, the wage rates
set out in this Appendix will be adjusted by a
percentage equivalent to the weighted percentage
adjustment in wage rates and in the employers'
contribution rate to pension and health and welfare
plans negotiated from time to time for each of the
Reference Classifications set out in 8.1.2.

8.1.2

Reference Classifications and Weighting
The Reference Classifications and the weighting of
these classifications shall be as follows:

Reference Classification

8.1.4

Weighting
Factor

The General Construction Labourer
classification as set out in the Agreement
negotiated
and
executed
by the
Construction Labour Relations Association
(CLRA) of Manitoba and the Construction
and Specialized Workers' Union, Local
Union 1258

40%

The Journeyman Carpenter Classification
as set out in the Agreement negotiated and
executed b the CLRA of Manitoba and the
United Brotherhood of Carpenters and
Joiners of America, Local Union 343.

30%

The Journeyman Sheet Metal Worker - as
set out in the Agreement negotiated and
executed by the CLRA of Manitoba and the
Sheet Metal Workers, Local Union 511.

30%

Effective Date of Wage Rate Adjustments and
Adjustments to Pension and Health and Welfare
Plans and Application of the Formula

8.1.4.1

Effective Date of Wage Rate Adjustments
When the wage rate adjustment of a Reference
Classification(s) is effective on the first of any
month, then the wage rate adjustment of the
hourly rates in this Appendix shall be effective
on that date.
When the wage rate adjustment of a Reference
Classification(s) is not effective on the first of
any month, it shall be deemed to be effective on
the first of the month following, and the wage
rate adjustment of hourly rates in this Appendix
shall be effective on that date.

8.1.4.2

Effective Date of Adjustments to the Employers'
Contribution Rate to Pension and/or Health and
Welfare Plans
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When the adjustment to the employers'
contribution to the pension and/or health and
welfare plans of a Reference Classification(s) is
effective on the effective date, or pursuant to
8.1.4.1 the deemed effective date, of any wage
rate adjustment of any Reference Classification,
then such adjustment shall be calculated and
taken into account on that date. If this is not the
case, then such adjustment shall be calculated
and taken into account on the closest following
effective date of a wage rate adjustment.
8.1.4.3

In
applying the weighted
percentage
adjustment, the resultant wage rate shall be
rounded to the nearest cent, following which,
any adjustment required by virtue of Section 8.2
shall be introduced to yield the new wage rate
schedule that will apply in this Appendix.
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I n addition to the foregoing provisions in Appendix 8A, certain portions of
Article 30 in the BNA are also instructive. Article 30 of the BNA is entitled "ADJUSTMENT
OF APPENDICES". It stipulates in part that:
"ARTICLE 30 - ADJUSTMENT OF APPENDICES
30.1

Adjustments to Appendices shall be made in accordance
with the Section "Escalation and Reference" in each
Appendix of this Agreement.

30.2 A Joint Appendix Review Committee shall be established
and comprised of an Association Appendix Review
Committee and a Council Appendix Review Committee
each consisting of up to three (3) members of the
Association and Council, respectively. Each committee
shall appoint its own chairperson. The Association
Appendix Review Committee and the Council Appendix
Review Committee may each appoint an "Industry
Advisor" and a "Council Advisor", respectively, who may
attend any meetings convened to consider any matters in
respect of the adjustment of an Appendix.
30.3 The Association Appendix Review Committee and the
Council Appendix Review Committee are authorized, as
agents, to execute on behalf of the Association and the
Unions, respectively, any adjustment authorized by virtue
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of this Article, including any adjustment that embodies the
award of a Mediator appointed under the provisions of
Article 31.
30.4 The following procedure shall be followed when
adjustments are to be considered pursuant to the clause
"Escalation and Reference" in each Appendix of this
Agreement.
30.4.1

Upon the signing of a new agreement(s) being used
for reference purposes, the Council shall forthwith
notify the Association Appendix Review Committee
in writing of any conditions of employment eligible
for adjustment in the applicable Appendix, and at
the same time the Council shall provide the
Association with a copy of the said agreement(s). If
necessary, at the request of either Committee, the
Joint Appendix Review Committee shall meet,
within ten (10) days following receipt of the request
to meet, for purposes of resolving any matter in
dispute relative to the adjustment of an Appendix.

30.4.2

To avoid undue delays in implementing changes to
conditions of employment that the Parties have
agreed to, an Appendix may be adjusted (and then
executed and distributed) to include only such
agreed changes on condition the Appendix would
be subject to further adjustments, if required, to
accommodate the award of a mediator. (see
„
Article 31).

THE BACKGROUND FACTS
As noted above the Reference Classifications for the Cement Masons, with
respect to wage and benefit adjustments are the Construction Labourer, Journeyman
Carpenter and Journeyman Sheet Metal Worker Classifications. Since the wage and
benefit adjustment for the Cement Masons refers to three (as opposed to one) Reference
Classifications, the adjustment is weighted between those three classifications (40% is
the weighting factor in relation to the Construction Labourer Classification and 30% is the
weighting factor for each of the other two Reference Classifications).
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Wage and benefit adjustments under the BNA can be complicated because
of the significant number of unions involved, specifically 29 unions, each with its own
Appendix. Adjustments can be particularly complicated for unions like the Cement
Masons Union because those adjustments refer to more than one Reference
Classification.
Although the actual adjustment calculations can be complicated, the basic
concept relating to the use of weighting factors from multiple Reference Classifications is
relatively simple. In the case of the Cement Masons, a one dollar increase in the wage
rate of the Construction Labourer Classification will produce a .40¢ increase for the
Cement Masons, whereas a one dollar increase for the Journeyman Carpenter
classification will produce a .300 increase for the Cement Masons. Similarly, a one dollar
increase for the Sheet Metal Workers classification will also produce a .300 increase for
the Cement Masons.
The difficulties in this case have arisen because the unions (the
Construction Labourer and the Journeyman Carpenters) in two of the three Reference
Classifications negotiated wage increases with the Construction Labour Relations
Association (the CLRA) of Manitoba, which were effective on May 1, 2019. However, the
Sheet Metal Workers have not yet negotiated or ratified any wage increase or adjustment.
All of the above noted facts are uncontested.
The dispute between the parties relates to the effective date of the wage
adjustment(s) for the Union's members. The Union submits that the increases for its
members, which referenced the Construction Labourer and Journeyman Carpenter
classification should be effective May 1, 2019, i.e. the date when the increases for those
other two classifications became effective. In contrast the HPMA contends that the
increase for the Union's members should only become effective when the
increase/adjustment for all three of the Reference Classifications are known and become
effective. In practical terms this means that if the HPMA position is upheld, the members
of the Union will be required to wait for the Sheet Metal Workers' increase/adjustment to
become effective before any increases/adjustments will be implemented, subject to any
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agreement which the Sheet Metal Workers may reach with respect to the retroactivity of
their increase or adjustment.
In support of their position, the HPMA refers to certain facts which are
contested.
The HPMA says that the "Escalation and Reference" provisions of
Appendix 8A are ambiguous with respect to the effective date of any wage adjustment
because such an adjustment is dependent on more than one Reference Classification.
The HPMA also maintains that a past practice has developed whereby wage rate
adjustments have been done once, and once only, in relation to adjustments for
employees covered by a particular Appendix under the BNA, including weighted
adjustments dependent on multiple Reference Classifications.
I ndeed, the HPMA maintains that as a result of the complexities of the
adjustment calculations and the administrative difficulties which would be involved in
implementing increases and adjustments at different times for members of unions with
weighted adjustments involving multiple Reference Classifications, an agreement or
understanding was reached in 2016 between the HPMA, and the AHC on certain
principles. According to the HPMA the effect of that agreement was that wage
adjustments, using weighting factors from multiple Reference Classifications would be
implemented once only, after all of the adjustments for each of the Reference
Classifications became known.
The Union and the AHC deny the existence of any established past practice
with respect to the effective date of wage adjustments. In addition, the Union and the AHC
also argue that the memorandum which purports to reflect the agreement which was
allegedly reached between the AHC and the HPMA in 2016, is itself unclear and
ambiguous. Further, the Union and the AHC argue that the memorandum can be
reasonably interpreted as supporting the Union's position that its members were entitled
to receive the weighted percentage adjustments with respect to the Construction
Labourer and Journeyman Carpenter classifications, effective May 1, 2019.
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ANALYSIS
As has been frequently stated by judges and arbitrators, the fundamental
object of interpreting a written instrument, including a collective agreement, is to
determine the intention of the parties who agreed to it. In most circumstances, the
intention of the parties is to be gathered from the written instrument itself. A quote from
Halsbury's Laws of England is often quoted in various judicial and arbitral authorities:
"The function of the Court is to ascertain what the parties
meant by the words they have used, to declare the meaning
of what is written in the instrument, not of what was intended
to have been written; to give effect to the intention as
expressed, the expressed meaning being, for the purpose of
interpretation, equivalent to the intention".
In other words, as noted by Brown and Beatty, in determining the intention
of the parties to a collective agreement, the cardinal presumption is that the parties are
assumed to have intended what they have said, and the meaning of the collective
agreement is to be sought in its express provisions.
This approach to determining the intention of the parties to a collective
agreement has been broadened to include the concept that the words of a collective
agreement must also be read in their entire context, in their grammatical and ordinary
sense, harmoniously with the scheme of the agreement, its object and the intention of the
parties.
Brown and Beatty have also observed that in "searching for the parties
intention with respect to a particular provision in the agreement, arbitrators have generally
assumed that the language before them should be viewed in its normal or ordinary sense,
unless to do so would lead to some of absurdity or inconsistency with the reset of the
collective agreement, or unless the context reveals that the words were used in some
other sense.
Furthermore, if there is no ambiguity, or lack of clarity in meaning, effect
m ust be given to the words of the agreement, notwithstanding that the result may be unfair
or oppressive.
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Stating the above noted principles is simple. Applying them in a particular
factual context can be difficult.
Before considering some of the specific provisions of Appendix 8A, it is
useful to refer to the BNA itself, in particularly Article 30 which is entitled "Adjustment of
Appendices". Article 30 is directly applicable to this dispute. Although it does not contain
a specific provision which conclusively determines the dispute (other than referring to the
"Escalation and Reference" provisions in the applicable appendix) it is nonetheless
instructive. Article 30.4.2 refers to avoiding undue delays in implementing changes that
the parties have agreed to and contemplates that an appendix may be adjusted to include
"agreed changes" on condition that the appendix will be subject to further adjustments, if
required to accommodate the award of a mediator.
I recognize that Article 30.4.2 does not specifically address circumstances
involving the weighting of multiple Reference classifications, nonetheless it is significant
in at least two respects:

(i)

The objective of Article 30.4.2 "is to avoid undue delays in implementing
changes to conditions of employment"; and

(ii)

It contemplates at least one situation in which agreed upon changes can be
made promptly, subject to further adjustments being made subsequently.
Those elements of Article 30.4.2 of the BNA provide a context for the

interpretation of the "Escalation and Reference" provisions in Appendix 8A.
Section 8.1.1 of Appendix 8A outlines the general approach to "Escalation
and Reference" under Appendix 8A. It provides for a "weighted percentage adjustment in
wage rates from time to time" for each of the Reference Classifications (underlining
added).
It is notable that each Reference Classification has its own specific
weighting factor, which enables a separate calculation to be done relating to each
Reference Classification. It is also notable that Article 8.1.1 of Appendix 8A provides for
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once the adjustments for all of the applicable Reference Calculations are known and
available.
In other words, it is possible and indeed required that a wage adjustment
for the members of the Cement Masons will involve three separate steps i.e. a discrete
calculation for each of the three Reference Classifications.
Section 8.1.4.1 of Appendix 8A is tantalizingly entitled "Effective Date of
Wage Rate Adjustments". Somewhat disappointingly, it does not specifically stipulate how
the effective date is to be established when three Reference Classifications are to be
utilized and the increases/adjustments in the Reference Classifications which are agreed
upon, are made effective on at least two different dates.
However, s.8.1.4.1 does contemplate different effective dates for wage
adjustments depending on the effective date of the adjustments in the Reference
Classifications. Equally importantly, s.8.1.4.1 provides that the effective date of a wage
rate adjustment for members of the Union, shall be the same effective date as the
adjustment for the Reference Classifications, if the date is the first of a month.
Given the lack of specificity with respect to how the effective date is to be
established when different Reference Classifications are to be used to establish the
increases/adjustments, a determination of what the parties intended, based on an
interpretation of the words in their agreement, involves analyzing the words in Article 8 of
Appendix 8A in their ordinary sense, within the context of Article 30 of the BNA and the
scheme of the BNA.
The Union argues forcefully that undertaking such an analysis means that
the wage increase for the members of the Union, to the extent that the increase relates
to the Construction Labourer and Journeyman Carpenter classifications, should have
been implemented as of May 1, 2019 because that was the date on which increases for
those two classifications were implemented.

The Union's arguments are compelling because:
(i)

Article 30.4.2 of the BNA refers to avoiding undue delays in implementing
changes to conditions of employment and contemplates subsequent
adjustments, if required;

(ii)

Section 8.1.1 of Appendix 8A requires separate calculations with respect to
the adjustment relating to each Reference Classification, and information
was available on May 1, 2019 to enable the calculations to be done referring
to the Construction Labourer and Journeyman Carpenter classifications;

(iii)

Section 8.1.4.1 specifically provides that the wage rate adjustment of the
hourly rates in the Appendix (i.e. the hourly rates for the members of the
U nion) shall be effective on the first day of the same month for which the
wage rate adjustment of a Reference Classification is to be effective, when
that date is the first of the month. This is a powerful indicator that it was the
intention of the parties to make wage rate adjustments with respect to the
Reference Classifications as promptly as possible after information was
available

relating

to the

increase/adjustment for the

Reference

Classification;
(iv)

There is no wording in either the BNA or Appendix 8A which stipulates that
the implementation of a wage adjustment relating to one or two Reference
Classifications should be delayed pending the results of an adjustment
relating to a third classification. The members of the Union are clearly and
unequivocally entitled to a wage increase based on a weighted percentage
adjustment with reference to the Construction Labourers and Journeyman
Carpenters classifications. The effective date of that increase is also linked
to the effective date of the adjustments for those Reference Classifications.
It would arguably be unfair and unreasonable to deny the members of the
U nion the benefit of such an adjustment in the absence of an explicit
provision in either the BNA or Appendix 8A expressly stating that their wage
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Reference Classifications have been concluded; and
(v)

If the adjustment relating to the Sheet Metal Workers is a wage decrease,
retroactive to a certain date, future wage payments can be adjusted to
account for that retroactivity, so that the employers will not be prejudiced.
I n response, the HPMA makes two main arguments, which are summarized

below.
Firstly, the HPMA says that if the Union's interpretation is upheld, it will
produce very significant administrative difficulties for the HPMA and its members.
According to the HPMA, the Union's position is simply not reasonable or practical,
because there are 29 different Unions or employee groups covered by the BNA, each
with their own appendix and each with separate Escalation and Reference provisions.
Several of the appendices provide for "blended" wage rate adjustments, i.e. adjustments
based on more than one Reference Classification. These administrative challenges are
part of the context in which the BNA and Appendix 8A must be interpreted. The Union's
interpretation can be regarded as "absurd" or alternatively, inconsistent with the manner
in which other wage adjustments are implemented under the BNA.
Secondly, the HPMA argues that Appendix 8A is ambiguous in that it
doesn't specifically address the effective date of a "blended" weighted wage rate
adjustment. The past practice of the parties, including the agreement on certain principles
which was reached in 2016 is evidence that the parties intended that wage rate
adjustments for "blended" weighted wage rate adjustments should be done once only,
after the negotiations for all Reference Classifications have been concluded.
The HPMA's arguments are interesting and worthy of consideration but are
ultimately not persuasive.
I recognize that many aspects of administering the BNA and its various
appendices, including the "Escalation and Reference" provisions are complex and
administratively challenging. However, administrative difficulties are not synonymous with
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to another interpretation makes no sense from a labour relations perspective and cannot
be reasonably regarded as reflecting the intention of the parties. There is nothing "absurd"
about an interpretation which requires a benefit, i.e. a wage increase, to which Union
members are clearly entitled, to be implemented on the same date as it is implemented
for the members of other Reference Classifications.
Such an interpretation is also not inconsistent with the provisions of the
BNA, or with the manner in which other wage adjustments are implemented under the
BNA. Article 30.4.2 of the BNA contemplates the changes to conditions of employment
will be implemented without undue delay. Other wage adjustments under the BNA, such
as those which occur with reference to only one other Reference Classification may occur
promptly, relative to the effective date of the adjustment of the Reference Classification.
The words which the parties have chosen to express their agreement, in the
absence of ambiguity, should be given effect, even when the results to one party may be
harsh, may appear unfair, may or produce administrative difficulties.
The HPMA insists that there is an ambiguity in Appendix 8A relating to the
effective date of the wage rate adjustment. As noted above, neither Article 8.1.4.1
(dealing with the effective date of wage rate adjustments) nor any other article in Appendix
8A, specifically addresses the issue of the effective date of a wage rate adjustment
referring to three different Reference Classifications.
On the basis of that supposed ambiguity, the HPMA submits that past
practice should be considered to determine the intention of the parties and to construe
the applicable provisions of Appendix 8A.
The HPMA produced a written memorandum from 2016, reflecting
discussions between the HPMA and the AHC. The memorandum is entitled "BNA
Agreement in Principle #2 - Escalation and Reference Provisions". The introductory
paragraphs of the memorandum state:
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Management Association (HPMA)recognize and agree to the
following formal interpretation in respect to the reference and
escalation provisions where Appendices utilize other CLRAM
agreements when calculating weighted percentages as
defined in, Sections 9.1.3 of said Appendices.
Therefore, to provide guidance to the AHC Affliated Unions
and HPMA Member Contractors and to ensure prompt
escalation, delivery of Reference Agreements to the HPMA,
and subsequent payment of any retroactivity owed to AHC
(Affiliate Members to the HPMA and AHC) shall follow the
following principles."
The balance of the memorandum refers to May 1 as the effective date for
establishing new wage schedules if certain conditions are met. One of the conditions is
the AHC shall supply to the HPMA "all (underlining added) relevant reference Agreements
utilized in the weighted calculations within 60 calendar days of the expiry date of the
classifications referenced". Another condition is that if the said agreements have not been
supplied "prior to the expiry of 60 calendar days, then the effective date shall be the first
of the month prior to the month the Agreements were received".
The HPMA emphasizes that this memorandum establishes two points
which are critical to a determination of this dispute:

(i)

There shall be only one effective date for a wage adjustment whether that
be May 1 or some other date; and

(ii)

The adjustment will only occur after the information from all relevant
Reference Classifications has been provided.
Although the HPMA's arguments are logical and initially attractive, there are

several reasons why they are not persuasive. Those reasons are:
(i)

There may be a drafting deficiency in s.8.1.4.1, because it does not
specifically address the effective date of a weighted wage rate adjustment
involving more than one Reference Classification. However, a drafting
deficiency will not give rise to an ambiguity, if other interpretative principles
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interpretative principles can be applied in this case as outlined earlier in this
Award. In the absence of an ambiguity it is neither necessary nor
appropriate to consider evidence of past practice;
(ii)

Evidence of past practice, if properly admissible, can be useful, particularly
if the past practice is well established and clearly and unequivocally points
to one meaning of a disputed provision. The past practice referred to in this
case is not well established, as it relates to one instance only, namely the
circumstances which prevailed in 2016;

(iii)

The information produced in these proceedings about the past practice was
insufficient to demonstrate that whatever occurred in 2016 was analogous
or sufficiently similar to the current situation that it ought to determine the
outcome of this dispute. For example, no information was forthcoming as to
whether the wage adjustment in 2016 for any of the affected unions involved
multiple Reference Classifications in which there was a significant delay in
finalizing and implementing the adjustments between the applicable
Reference Classifications; and

(iv)

The 2016 memorandum does not clearly and unequivocally point to the
meaning being proposed by the HPMA. The HPMA's argument based on
the 2016 memorandum is reasonable. However, the condition in the
memorandum referring to "all relevant Reference Agreements" can also be
reasonably interpreted to mean all the Reference Classifications in which
the contracting parties have agreed on the adjustments to be implemented.
It is also arguable that the conditions in the memorandum were designed to
encourage prompt delivery of all relevant background materials and to
ensure prompt implementation of any agreed upon adjustments rather than
stipulating there would be only one effective date for a weighted adjustment
involving multiple Reference Classifications. Such an interpretation is
supported by the phrase in one of the introductory paragraphs of the
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Agreements and subsequent payment of any retroactivity ... ". A party
cannot rely on a memorandum to establish a past practice to resolve an
ambiguity, when the memorandum itself is unclear and does not
unequivocally support one particular interpretation of a disputed provision.

DECISION AND AWARD
I have concluded on the basis of the foregoing analysis, that the wage
increase for the members of the Union arising from the weighted adjustment relating to
the Construction Labourer and Journeyman Carpenter classifications should have been
implemented effective May 1, 2019.
I direct that steps should be promptly taken by HPMA and/or its members
to make whatever retroactive payments are necessary to give effect to this Award.
Any further increases or adjustments as a consequence of the weighted
adjustment relating to the Sheet Metal Worker classification should be implemented when
those negotiations are finalized, subject to any agreement which the Sheet Metal Workers
and the CLRAM may reach with respect to retroactivity.
This result arises from an interpretation of the words in Article 30 of the BNA
(particularly Article 30.4.2) and from an interpretation of the words in Article 8 of Appendix
SA. Article 8 is not ambiguous and a consideration of evidence of past practice is neither
necessary nor appropriate in this case. Furthermore, the evidence of past practice
available in these proceedings does not clearly and unequivocally support the meaning
of the relevant provisions proposed by the HPMA.
DATED this

7 � day February, 2020

xxx, Q.C., Mediator

